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QUESTIONS PRESENTED 


1) «whether the trial court abused its 
Giscretion in refusing to srant Appellant's motion 
for a new trial on the srounds of newly Giscovered 
evidence based on the discovery of two disinterested 
wiicnesses who could offer vital testimony bearing 
on the issue of possession of recently stolen 


| 
property? 
| 


| 
2) shetheor the prosecutor's statements to 
the court during oral arsument of Appellant's motion 
for a new trial were such as to improperly influence 


the trial court's decision on the motion? 
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Jurisdictional Statement 


The Trial Court is purported to have had 


jurisdiction by virtue of an indictment of the defendant 
| 


by Grand Jury 638-65 on June 14, 1965 for violation 


of Title 22 District of Columbia Code, Sections 2901 

and 502 (robbery and assault with dangerous weapon). 
Appellate jurisdiction lies under Title 28, 

United States Code, Sections 1291 and 1294, an 

application to proceed on appeal without prepayment 

of costs from an order entered December 16, 1966 deny- 

ing Appellant's motion for a new trial having been 


denied by an order of the Trial Court entered 


Deceiiber 30, 1966, and a subsequent petition for 


leave to prosecute appeal without prepayment of costs 
havine: been granted by order of this court dated 


February 14, 1967. 


STATEMENT OF CASE 


Appellant was convicted of robbery (22 D.C. 


Code Section 2901) after a jury trial presided over 
by the Honorable John J. Sirica. Following the 
trial, Appellant's motion for release on bond pending 
senteacing was denied (Tr. 326). | 

Following sentencing on June 17, 1966, an 
appeal boad of seventy-five hundred dollars (37502.00) 
was set by the Trial Court, and Appellant was ! 
incarcerated at the District of Columbia jail due to 
his inability to post bail bond in this nme 

Appellant remained in custody until October 28, 
1966, when he was released on personal bond pursuant 
to order of this court dated October 27, 1966. By. 
October 30, 1966 (two days after his release on bond) 
Appellant nad located the two disinterested vitnesses, 
who were identified at the trial below, and sino could 
testify that they sai one James Baldtin, alias "Reds", 
have and offer to sell a number of unsigned money 
orders 2t a dice game t:hich Appellant attended in the 
Dunbar Hotel on the night of March 5, 1965 - the date 
of the eee of which Appellant was convicted 
(ii. Tr. é).7 : 

1 it. Tr. refers to the transcript of proccedings 
on motion, December 16, 1966. 

= 


During his trial, Appellant testified 
(Tr. 225-227, 250-252) that he did not then kaow the 
tno disinterestea witnesses other than by their 
nicknanes; that he did not know James Baldwin other 
than by the name "Reds"; and that he did not know 
where either of these persons lived or worked. 
Appellant further testified (Tr. 226) that, since 
the night of iarch 5, 1965, he had briefly encountered 
one of these three persons, knovn only as "Kirk" or 
“curt”, and that although he attempted to do so, he 
vas unable to ascertain Curt's correct name or address 
at this brief meeting on the street. 

In an affidavit filed November 18, 1966 in 
support of his motion for a nei: trial of the same 
date, Appellant stated that he hed mace an honest anc 
diligent effort to locate these persons before his 
trial, and that he had given to the police all of the 
information that he possessed relative to these 
persons, includins a description of these persons, 
prior to his trial. 

In an affidavit filed November 18,1966 in 


support of Appellant's motion for a new trial, John 


Eauard Douthit stated that he saw one James Baldwin, 


alias "Reds, produce and offer to sell a number of 
money orders to cifferent persons present at a dice 
and poker game in the Dunbar Hotel on the night of 
March 5, 1965, and that he believes that Appellant 
purchased at least one of the money orders. lr. Douthit 
further statea that he did not appear at the trial of 
Appellant for the robbery of the Gallaudet valet, or 
other.jise carlier offer the above information, because 
he was not aware that Appellant had been accused of 
having, robbed anyone until he was approached by 

Mr. Rapley on or about October 30, 1966 and asked if 


he remembered the poker game. | 


| 
At Appellant's trial, Mrs. Mary Venable testified, 


as a Government witness, that Appellant had, on 

March 6, 1965, given her two money orders and asked. her 
to cash them for him (Tr. 86-89). This is the only 
testimony by a Covernment witness to support the 
Government's case on the issue of recently stolen 
property. However, other testimony by this same 
Gove:‘nment witness relating to Appellant's physical 
appearance at the time of the robbery (Tr. 94-96) is 
in direct conflict with the description of the robber 
offered by the complaining witness and the witness 
John Levesque (Tr. 49, 75-78, 81-84). | 
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The record shows (Tr. 92, 93, 189, 228) 
that Mrs. Venable is a first cousin of Anoellant's 
brother-in-lav:; that she is a married woman; that 
Appellant knew her husband; that Appellant never 


went alone to visit her home, but rather aluays went 


with his brother-in-lay', Morris Stokes (irs. Venable's 


cousin). Despite this, in his argument to the Trial 
Court in opposition to Appellant's motion for a new 
trial (HM. Tr. 7, 8), the prosecutor repeatedly referred 
to this Government witness as Appellant's "girl friend”. 
The record is completely devoid of any suggestion of 

an illicit relation existins or ever having cxisted 
betriceen Appellant and this Government witness. 


RULES INVOLVSD 


Federal Rules of Criminal Procedure, Rule 33, 
provides: 


The Court may grant a new trial to a 
Defendant if required in the interest of justice. 
If trial was by the Court without a jury the Court . 
may vacate the judgement if entered, take additional 
testimony and direct the entry of 2 new judgement. 
A motion for a new trial based on the sround of 
newly discovered evidence may be made only before or 
within two years after final judgement, but if an 
appeal is pending the Court may grant the motion 
only on remand of the case. A motion for a new trial 
based'on any other grounds shall be made within five 
(5) days after verdict or finding of guilty or within 
such further time as the Court may fix during the 
5-day period. 


aye 


STATSHENT OF POINTS 


1) The Trial Court's denial of Appellant's 
motion for e ae:: trial on the grounds on newly 
discovercG evidence based upon the discovery, after 


trial, of two Gisinterested witnesses who can offer 
| 
| 
vital testimony on the issue of possession of recently 
| 
; Saclb > 
stolen sroperty, vhea the only evidence on this issue 


availablc at the trial was by defendant hiaselt, 
constituted an abuse of the court's discretion. The 
record shows that Appellant attempted to locate the 
witnesses before his trial, both pei’sonally and by 
describing these witnesses to the police, and that 
Appellant located the witnesses promptly upon nis 
release on bail followine his trial. ith respect 
to point one, Appellanc desires the court to road 
the folloiins paves of the official recore: Tr, 225- 
229, 247-255, 266, 268, 269, 271, 273, 27', 279, 
280, 295-299; ti, Tr. 2-6; Affidavits or Appellant 


| 
ang John kdward Douthit, filed Jovenber 18, 1966. 


2) The Trial Court was prejudiced by {proper 
| 
statements made by the prosecutor during oral arsument 


of Appellant's motion for a new trial, which statements 


included repeated refereaces to a Government 
witness es Aopellant's sirl friend when both tho 
witnss aad Appellant were warried, and nothins 
in the record supccrts the innuendo of an illicit 
relation between the witness ane Appellant. ‘ith 
respect to! point tuo, Appellant desires the court 


to read thé followings peres from the transcript or 


ines on motion: Tr. 49, 75-78, 81-5", 86-89, 


92-96, 189, 223; M. Tr. 5-8. 


SUMMARY OF ARGUMENT 


At the triel belo, Appellant freely | 
i 


admittec hevine possession, on the aay following: 
| 
robbery in question, of money orders taken Surin 
robbery, and the Government relicd heavily ba 
issue of possession of recently stolen property 
| 
in obtaining a convictioa. The only evidence available 
at the trial to explain Appellant's possession of 


recently stolen property wes on testimony of Sr ea 


hinmsel?. (Tr. 225-229, 247-255). Tuo disinterested 
witnesses were discovered after trial, .ho ° vere not 
available at trial through no fault of Appellaat or 
Appellant's counsel, and who caa supply vital evidence 
to this crucial issue of possessioa of recently stolen 
| 

property. This evidence is of such 2 nature as to 
overcome the presumption raised by the possession of 
recently stolen property and therefore, since this 
was a crucial issue, would uadoubtedly produce an 
acquittal at a nev trial. 

The innuendo created by the prosecutor's 
reference to the Government witness, Mary Venable, as 
Gefendant's own girl friend, when the record shows 


that the witness is a married wonan and that Appellant 
| 
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is a warried man, and when nothing in the record 
reaoctely susgests aa illicit or improper relation 
petieen these verscas, was of such a nature as to 


prejudice the Trial Court on a crucial issue. 


ARGUMENT 


I.| Trial Court's denial of Appellant's 


motioa for a new trial oa the grounds 


ofinewly discovered evidence constituted 


an abuse of discretion. 


At the trial below, the Government was con- 
pelled to rely neavily on the issue of possession of 
recently stolen property in order to obtain a con- 
viction (fr. 274, 275, 278-280, 295-299). This was 
necessary because the so-called eye witness identifica- 
tion by the witnesses Schneider and Levesque was so 
wealt as to be unable to stanc alone. Thus, this 
appeal involves 2 crucial assue on which vital evidence 
has been acisly discovered. 

Prior to his trial, Appellant knew the newly 
discovered witnesses only by the nicknames “Mitch” 


end Curt”, respectively, and knew James Baldwin, from 


| 
whom he purchased the money orders in question, 


only by the name "Reds". He did not know where 
| 


any of these persons either lived or worked 


(Tr, 225-227, 250-252). Further, although Appellant 

had met "Reds" about eight times (Tr. 246), he had 

not seen "Mitch" often, and only around 14th Street 

(fr. 250) and only knew Mitch and Curt on sight. 
Appellant testified (Tr. 225, 226) that he 

had attempted to locate these witnesses prior te his 

trial. Further, in an affidavit filed November 18, 

1966 in support of his motion for a new trial, Appellant 

stated that he had made an honest and ailigent effort 


to locate these persons before his trial, and that he 
| 


had cooperated with the police by giving them | all the 
| 


information that he possessed relative to these persons 
in an eifort to locate them prior to his trial. Thus, 
it is submitted that the record clearly supports the 
fact that the discovery of the witnesses is "newly dis- 
covered evidence" within the meaning of Rule 33,Federal 
Rules of Criminal Procedure. It is further submitted 
that Appellant was diligent in his attempt to ais- 
cover these witnesses prior to his trial, and certainly 


the discovery of these witnesses within two days 


of his release from custody after his trial must 
be construcd as acting Giligeatly, as recuired by 
Thoupson v., United States, 68 U.S. App. D.C. 235, 
188 F.2d S25. Only ordinary diligence - not the 
highest dezree of dilisence - is required to support 
a motion for a nev trial on the grounds of newly 
discovered evidence. U. S. v. Gordon, 246 F. Supy. 
522, D.C. D.C., (1965). 

Although Appellant took the witness stand 
in his oim behalf at his trial, and offered evidence 
explaining his possession of the recently stolen 
money ordei's, the discovery of other witnesses who 
ean offer evidence on this erucial issue should not 
be construed as merely cumulative. This position is 


directly in accord with the decision of this court 


in Amos ve United States, 95 U.S. App. D.C. 31, 218 


F.26 44 (1955). 

In view of the prosecutor's statement to the 
jury, during closing arguments, that the "money 
order testimony is extremely crucial” (fr. 271), his 
explanation as to why this testimony regarding the 
money orders vas crucial (Tr. 273-275), and the other 


extensive argument to the jury on the issuc of 


possession of recently stolen property, it is sub- 
mitted that the evidence to be offered by the newly 


discovered witnesses must be presumed to be material 


to the issues involved. 


The evidence to be offered by the acvly 
discovered witness Douthit is outlined in his affidavit 
filed in support of Appellant's motion for a nets 
trial. Thus, this witness has stated, under oath, 
that he was present at the dice and poker game in the 
Dunbar Hotel on the night of March 5, 1965; that he 
saw James Baldwin, alias "Reds", produce and offer to 
sell a number of money orders during this dice game; 
and that he saw Appellant discussing the money orders 
with Jaues Baldwin on that night. This evidence on 
an issue admitted by the Government to be critical 
to the case is of a vital nature to Appellant! 
defense, and would probably produce an acquittal at 
anew trial. Clearly, it has been established that 
there is a reasonable probability that there has been 


a miscarriage of justice in this case. U. s. v. Smith, 


179 F. Supp. 684, affirmed 109 U.S. App. D.C. 28, 283 
| 
F.2d 601.. Thus, it is submitted that each of | the 


elements necessary for obtaining a new trial on the 


gBrounds on nevly Giscovered evidence, as set fortn 
py this court in Thompson v. U. S., supra, is 


present in the instaat casc. 


II. Trial Court prejudicee by 


iaoroper arcuaent of prosecutor 


In his arcuaent in opposition to Appellant's 
motion vor a new: trial, the prosecutor repeatedly 
referred to the Government witaess, Mary Venable, 
as defendant's sirl friend. Although Appellant was, 
and is, a friend of this Government witness, the 
prosecution objected when Appellant's attorney attempted 
to establish the nature of this friendship on cross 
examination during the trial below (Tr. 93). 

Although there is nothing in the record to support 


such a contension, it cannot be denied that a reference 


to a merried woman as being the "girl friend” of a 


married man creats the innuendo of an jllicit 
relationship. 

Mary Venable was an important Government 
witness at the trial below, and was the only Government 


witness ceiving testimony to support the crucial issue 


| 
of possession of recently stolea property. Houever, 


this important witness gave evidence, under cross 
exauination, which was extremely damagins to the 
Governnent's position on the issue on identity, ané 
which was Girectly contrary to the testinony offered 
by tno witnesses Schneider and Levesque (Tr. 94+96). 
Siace Appellant testiried that he cid, in 
fact, nave possession of money orcers on the aay 
follow.ns the robbery, and since the evidence to be 
offerec by the nevily discovered witnesses is intended 
to explain this possession, this unfounded attack on 
Appellant's character, through an attack on a 
Government witness, could serve no purpose in this 
areument other than to prejudice the court. As stated 
by this court in Brown v. United States, U.S. App. D.C., 
370 #.2d 242 (1966), quoting from Berger v. United 
States, 295, U.S. 78,88 (1935): "Althourh the prosecutor 
may strike hard blows, he is not at liberty to strike 
foul ones." In the instant case, the prosecutor's 
remarks clearly constitute “an appeal wholly 


irrevelant to any facts or issues in the case" 


| 
: 
Viereck v. United States, 318, U.S. 236, 247 (1 46). 
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CONCLUSION 


THEREFORS, Appellant respectrully submits 
that the forezoing clearly establishes that the Trial 
Court abused its discretion ia denying the notion 
for a new! trial on the grounds of newly discovered 


evidence. | 


Respectfully, 


| 
James L, Bean 
1815 - H Street, N. i.) 
vashington, D. C. 20006 
Counsel for Appellant | 
(Appointed by this Court) 


Mareh 31, 1967 


